Consulting Services Agreement

This CONSULTING SERVICES Agreement (the “Agreement”) is made and entered into and effective as of the ___ day of _____________, 200_ (the “Effective Date”), by and between __________________________ (hereinafter “Company”), of _______________________________ and ___________________________________ (hereinafter “Consultant”) of ________________________________________.  Company and Consultant may sometimes be individually referred to in this Agreement as “Party,” and collectively as “Parties.”

WHEREAS, Company offers the products and services described on Exhibit A, attached hereto (collectively, the “Company Products and Services”); and

WHEREAS, Company desires to engage Consultant and Consultant’s principal, ___________________________ [name], to provide certain consulting services in conjunction with the creation, management, sales or marketing of the Company Products and Services as further detailed in Exhibit A, which is attached to and incorporated into this Agreement;

NOW, THEREFORE, the Parties agree as follows:

1. CONSULTING SERVICES. Subject to the terms and conditions of this Agreement, Company engages Consultant as an independent contractor to perform the services set forth in this Agreement, and Consultant accepts such engagement.  

2. CONSULTANT AS INDEPENDENT CONTRACTOR.

a. The relationship between Company and Consultant is that of independent contractor and contractor.  Nothing in this Agreement will be regarded as creating any relationship (e.g., employer/employee, joint venture, partnership, shareholder) between the Parties other than an independent contractor relationship.  Company is not required to provide any training, management, equipment or supplies to Consultant.  In addition, Company does not have the right to manage, control or otherwise direct the details, manner or means by which Consultant accomplishes his/her/its obligations under this Agreement including, without limitation, when and where Consultant’s services are performed, what tools or equipment are used, what supplies or supporting services are used and what order or sequence is followed.  Consultant is not obligated to perform the Services during any particular daily work schedule.  Consultant is free to provide services for other parties in the general market while performing services for Company.
b. Consultant is, and will be treated by Company as, an independent contractor and not an employee for federal, state/provincial, county and municipal tax purposes (whether based on income or otherwise).  Consultant also acknowledges that he/she/it has been advised by Company, and is aware, that as an independent contractor affiliated with Company, Consultant is responsible for the payment of all his/her/its own federal income taxes, self employment taxes (FICA), and applicable workers’ compensation payments, as well as any corresponding state/provincial, county and local taxes, and Consultant agrees to satisfy all such responsibilities.  The Parties agree that these taxation provisions apply with respect to the United States as well as any country where Consultant is a resident or is domiciled.  Consultant hereby waives any claims Consultant has or may have against Company now or in the future respecting taxes and the right of Company not to withhold, not to pay and not to contribute any taxes on behalf of Consultant. 
3.
C RESPONSIBILITIES.    

a.  
Company will pay the compensation and fees to Consultant as described in Exhibit A. 

b.
Consultant will bill and Company will reimburse Consultant for reasonable and pre-approved out-of-pocket expenses that are incurred in connection with the performance of Consultant’s duties under this Agreement.  Company will not be liable to Consultant for any expenses incurred by Consultant that are not specifically authorized in writing by Company in advance.  Notwithstanding the foregoing, expenses for the time spent by Consultant in traveling to and from Company facilities will not be reimbursable
c.   
Company will cooperate with Consultant as reasonably required to assist Consultant in providing the services set forth in Exhibit A. 

4.    Consultant RESPONSIBILITIES.

a.
Consultant will act in accordance with all applicable local, state/provincial and federal laws and regulations.
b.
Consultant acknowledges that Company has the right to establish the fees, compensation, commissions or range of payments for the services of its independent contractors.  Consultant is not authorized to discuss or provide any information (privately or publicly) related to its compensation or this Agreement, other than with the express written permission of Company.  

d.
Consultant does not have any authority to bind Company to any promise or representation, unless specifically authorized in writing in advance by Company.

e.
Consultant agrees to indemnify and defend Company (as well as its members, officers, employees, agents, independent contractors and affiliated entities) from and against any and all claims, expenses (including reasonable attorney’s fees and insurance deductibles), costs, causes of action and damages (collectively, “Claims”) resulting from or arising out of Consultant’s actions or failure to take action in violation of this Agreement or applicable law, even if such Claims are brought or filed subsequent to the expiration or termination of this Agreement or any renewal or extension of this Agreement.

5. CONFIDENTIALITY.  

a. Consultant acknowledges that during the engagement he/she/it may have access to or become acquainted with various trade secrets, innovations, processes, services, documentation, information, records and specifications developed, owned or licensed by or on behalf of Company and/or used by Company in connection with the operation of its business including, without limitation, Company’s business and product processes, methods, customer lists, accounts and procedures (collectively, “Confidential Information”). Consultant will not disclose any Confidential Information to any third party or use any Confidential Information for any purpose other than to provide the services required under this Agreement, either during the term of this Agreement or at any time thereafter.  Consultant will also not copy (in any format) any Confidential Information without Company’s prior written permission.  Upon Company’s request, Consultant will promptly destroy or return to Company all of the Confidential Information (and any copies if applicable) in its possession.  Under all circumstances, Consultant will make reasonable efforts to ensure the safe possession and professional treatment of all Confidential Information.  If Consultant breaches its obligations with regard to Confidential Information, Company may bring an action to enjoin Consultant from any such activities and also seek any and all damages Company may suffer as a result thereof.
b.
The restrictions on use and disclosure of Confidential Information set forth in this Section 5 do not apply to any Confidential Information that:

i. at the date of its disclosure to Consultant is public knowledge or subsequently becomes public knowledge other than by any act or failure to act on Consultant’s part;

ii. is already known to Consultant (as evidenced by Consultant’s written records) as of the Effective Date and was not acquired directly or indirectly from Company or from any of Company’s employees or associates or a third party under an obligation of confidentiality;

iii. is at any time after the Effective Date acquired by Consultant from a third party not under an obligation of confidentiality who did not acquire such information directly or indirectly from Company or any of its employees or associates; or

iv. is required to be disclosed by applicable law or order of a court of competent jurisdiction or recognized governmental department or agency, if prior to disclosure Consultant cooperates with Company as to the proposed form, nature and purpose of the disclosure. 

6.
WORK PRODUCT.  Any and all work product, data, developments or deliverables conceived or produced by Consultant pursuant to this Agreement will be the exclusive property of C, and Consultant hereby assigns all right, title, and interest in the same to Company.  Furthermore, in rendering his/her/its duties under this Agreement, Consultant will not utilize any invention, discovery, development, improvement, innovation, or trade secret in which Consultant does not have a proprietary interest.

7.
NON-SOLICITATION.  During the Term and continuing for 6 months after the expiration or termination of this Agreement, Consultant will not directly or indirectly, whether individually or as a principal, partner, agent, employee, employer, consultant, joint venturer, or investor, or as a director or officer of any corporation, association, or other entity or in any other manner or capacity whatsoever: (a) divert or attempt to divert any business from C; (b) hire, solicit, or encourage to leave Company’s employment, any employee, consultant, or contractor of C; or (c) induce or attempt to induce any distributor, supplier, vendor, manufacturer, representative, agent or other person or entity transacting business with Company to terminate their relationship or association with Company.  
8.  TERM AND TERMINATION.

a. 
Term.  The term of this Agreement begins on the Effective Date and ends after 1 year (the “Initial Term”), unless otherwise terminated as provided below.   After the expiration of the Initial Term, this Agreement will automatically extend on a month-to-month basis until terminated by either Party with at least 30 days prior written notice (each monthly period a “Renewal Term”).   The Initial Term and any Renewal Term are collectively referred to as the “Term.”  

b.
Termination.  Company may terminate this Agreement at any time with or without cause, without liability related to such termination, by providing at least 10 days prior written notice to Consultant.  In addition, Company may terminate this Agreement immediately if Consultant materially breaches a provision of this Agreement, fails or refuses to comply with the Company Standards of Code of Conduct or other reasonable directives of C, or otherwise engages in conduct that disrupts Company’s business or is likely to adversely affect the reputation or image of Company (a “Breach”). 
9.    MISCELLANEOUS PROVISIONS.

a.  
Any notice required to be given pursuant to this Agreement will be in writing, will be effective upon receipt, and will be transmitted by: (1) personal delivery; (2) registered or certified mail; or (3) overnight national courier service (e.g., Federal Express, Airborne, UPS).  Any such notice will be addressed to the applicable address as set forth in the introductory paragraph of this Agreement, unless a Party has notified the other Party in writing of any change of address, after which notice will be delivered to the new address.
b. No waiver of any breach of any provision of this Agreement will constitute a waiver of any subsequent breach of the same or any other provision of this Agreement. 

c. This Agreement will not be assigned, pledged or otherwise transferred by Consultant.  Company reserves the right to assign, pledge, or transfer this Agreement, as long as Consultant’s rights and privileges granted in this Agreement are not thereby adversely affected.
d. All terms in this Agreement used in any one number or gender will extend to mean and include any other number and gender as the facts, context or sense of this Agreement or any Section of this Agreement may require.
e. The Parties agree that any dispute in the meaning, effect or validity of this Agreement will be resolved in accordance with the laws of the State of [State], without regard to its conflict of laws provisions.  
f. Any dispute or claim arising out of or related to this Agreement, its performance, breach, or interpretation (including issues about its validity or enforceability), will be exclusively (except as provided below) resolved by binding arbitration before the American Arbitration Association (AAA). The arbitrator will not award attorney’s fees, or punitive, indirect, incidental, special, consequential, treble or other multiple or exemplary damages, and the Parties hereby agree to waive and not seek such damages.  Company and Consultant will each pay one-half of the costs and expenses of the arbitration, and each of them will separately pay their attorney fees and expenses. Either Party may seek judicial relief to compel the other Party to comply with the provisions of this Section, or seek injunctive or other equitable relief as long as (unless prohibited by applicable law) the remainder of the dispute or claim is submitted to arbitration.  The arbitration will be held in [State].  Both Parties hereby give their irrevocable consent to the processes of the AAA in [State], as well as the jurisdiction of the courts of [State] for enforcement purposes.  Awards will be final, binding and non-appealable (except on the minimal grounds required under the US Federal Arbitration Act or other applicable law).  All awards may be filed with one or more courts, state, federal or foreign, having jurisdiction over the Party against whom such award is rendered or its property, as a basis of judgment and of the issuance of execution for its collection.
g. This Agreement (including all exhibits or attachments) constitutes the entire understanding of the Parties with respect to the subject matter of this Agreement, and revokes and supersedes all prior or contemporaneous agreements, communications, proposals or understandings, whether electronic, oral or written, between the Parties and is intended as a final expression of their agreement.  It will not be modified or amended except in writing signed by the Parties and specifically referring to this Agreement.  This Agreement will take precedence over any other documents that may be in conflict with this Agreement.

IN WITNESS WHEREOF, the Parties hereto, by their signatures below, acknowledge their understanding of and agreement to the terms of this Agreement as of the Effective Date.

Company





 Consultant
By:   _______________________________________      
By: ________________________________________    

Exhibit A

Consultant Consideration and Services to be Provided 

This Exhibit sets forth additional details with regard to the Consulting Services Agreement.

1. Description of Company Products and Services:
2. Description of Engagement Services:  
3. Consulting fees or compensation:  
4. Other:  
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